
IN THE MATTER OF:

PROPOSEDAMENDMENTS TO:
REGULATION PETROLEUMLEAKING
UNDERGROUNDSTORAGETANKS
35 ILL. ADM. CODE732

RECER/ED
CLERK’S OFFICE

iN THE MATTER OF:

PROPOSEDAMENDMENTS TO:
REGULATiON PETROLEUMLEAKiNG
UNDERGROUNDSTORAGETANKS
35 ILL. ADM. CODE734

To: DorothyM. Guim, Clerk
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100W. Randolph,Suite11-500
Chicago,Illinois 60601

)
)
) R04-23
)
)
)

(Rulemaking— UST)
Consolidated

Ms. Marie E. Tipsord
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolph,Suite 11-500
Chicago,IL 60601

NOTICE OF FILING

PLEASE TAKE NOTICEthat on May 4, 2004,I filed with theClerk oftheIllinois
Pollution ControlBoard, an originaland nine (9) copiesof aPIPE’S PREFILED QUESTIONS
OFTHE ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, copiesof which are
herewithserveduponyou.

~. ~

CLAiRE A. MANNING
Posegate& Denes,P.C.
11 1 N. SixthStreet,Suite200
Springfield, Illinois 62701
(217)522-6152
(217) 522-6184(FAX)
claire~posegate-denes.corn

Claire A. Manning,Attorney )�~ç

[‘rOiLed on RecycledPa~ciin Accord~ir.cewith 35 111. Adm. Code 101.202and 0. 302(g~l

.l_ I—) T I—~—, —, •—.~ J r —,
.-Jr’i- •-~n i_n i__n Ccii

—~

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
MAY 0 ‘f 2004

)
)
)
)
)
)

STATE OF ILLINOIS
Poflut~on Control Board

R04-22
(Rulemaking— UST)

-, .._J
z #L.~~5LI~,

c~II~.n ,Q =ino
9

=:icn I



PROOF OF SERVICE

RECE~VED
CLERK’S OFFICE.

MAY 042004
STATE 10F ILl INOIS

The undersigned,beingduly sworn,statesthat a trueandcorrect~
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MelanieLoPiccolo,Office Manager
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1000WestSpringSt.
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BrianPorter
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JonathanFurr, GeneralCounsel
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MonteNienkerk
Clayton Group Services,Inc.
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JeffWienhoff
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Springfield,IL 62704

JarrettThomas,V.P.
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DanKing
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TerrenceW. Dixon
MACTEC Engineering& Consulting,Inc.
8901 N. IndustrialRoad
Peoria,IL 61615

SteveGobelman
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2300 DirksenParkway
Springfield,IL 62764
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TinaArcher
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CLAIRE A. MANNING
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(217) 522-6152
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Erin Curley
Midwest EngineeringServices,Inc.
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KenMiller, RegionalManager
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Springfield,IL 62707

RussGoodiel
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DanielGoodwin
SecorInternational,Inc.
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Caterpillar,Inc.
100 N.E. AdamsSt.
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RECE~VEDCLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROL BOARD
MAY 042004

STATE OF ILLINOIS
IN THE MATTER OF: ) Pollution Control Board

)
PROPOSEDAMENDMENTS TO: ) R04-22
REGULATION PETROLEUMLEAKING ) (Rulemaking— UST)
UNDERGROUNDSTORAGETANKS )
35 ILL. ADM. CODE732 )

IN THE MATTER OF: )
)

PROPOSEDAMENDMENTS TO: ) R04-23
REGULATION PETROLEUM LEAKING ) (Rulemaking- UST)
UNDERGROUNDSTORAGETANKS ) Consolidated
35 ILL. ADM. CODE734 )

PIPE’S PRE-F1ELED QUESTIONS TO
THE ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

NOW COMESClaire A. Manning,attorneyfor theProfessionalsofIllinois for thePro-

tectionofthe Environment(“PIPE”), andinquircs ofthe Illinois EnvironmentalProtection

Agencythe following:

1. Pleaseproduceall documentsrelied upon in justification ofthe developmentof thereim-

bursementratesset forth in theseproposedrules. Pleaseprovide all standardratesheets

thathavebeenutilized by Agencyreviewersin thelast threeyearsin reviewingthe “rea-

sonableness”of budgets,plansandreimbursementclaimssoughtpursuantto the

Agency’sLUST program. Pleaseprovidea foundationfor all suchdocuments,an expla-

nationof all suchdocuments,thebasis for the creationof suchdocuments,thebasisof re-

lianceupon suchdocumentsfor adeterminationof “reasonableness”of rates. (This ques-

tion is not seekingtheproductionof any documentsalreadyput into therecordby the

Agencybut ratherseeksanyandall documentsthatmayexist,andhavebeenutilized, but

thathavenot yetbeenmadeapart of therecord.)

I
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2. Pleaseproduceanyandall publisheddocuments,includingdateof publication,contain-

ing standardindustryratestypical of thosesoughtfor reimbursementof LUST sites,

which the Agencyrelied uponin creatingthisrule. If no suchpublisheddocumentswere

relied upon,pleasestatesuch.

3. Pleaseprovidea simple,written explanation,utilizing a flow chartif readilyavailable,of

the Agency’sLUST reimbursementprocess.

4. Pleaseprovideawritten explanationofthevariousdecisionpointsandtimeframescon-

tainedwithin this process.

5. Pleaseprovideexamplesof the varioustypesofcommunicationtheAgencyroutinely

sendsan entity whenit modifiesordisapprovesan entity’s requestedbudget,planor re-

imbursementrequest. Pleaseexplainhowthis communicationis similaror dissimilarto a

permitdenialletter. Pleasecomparethe LUST reimbursementprocessto thepermitre-

viewprocess.

6. Doesthe Agencyeverdenyreimbursementfor items that it hasat an earlierpoint (in a

budgetfor example)approved?If so, for whatreasons?

7. Whendoesthe Agencyrequitethe certificationof alicensedprofessionalengineeror ge-

ologist? Whatsignificance,if any,doesthe Agencyattributeto suchcertifications?

8. Pleaseprovidecopiesof all formsandstandardizeddocumentsutilized by the Agencyin

its LUST program.

9. Pleaseprovidecopiesof all memosor directivesthatexplainor direct LUST unit staff in

how to perform the varioustypesof reviewsthat areperformed.

10. How manyemployeesarepaidfrom the LUST fund? Whataretheir variousjob titles?

Jobduties? Responsibilities?Qualifications?

‘3
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11. Pleaseprovideanyandall statisticsandperformancemeasuresthatthe AgePcymaintains

or did maintainrelatedto the LUST program,includinganystatistics,goalsandobjec-

tives thatmayhavebeenpreparedfor usein the Agency’sstrategicplanningandper-

formancereviewprocess.

12. Doesthe Agencytrack, for example,the numberof remediationssuccessfullyaccom-

plishedon aperiodicbasis?Doesit trackthenumberof requeststhatareapproved,as

comparedto thosemodifiedor denied,on aperiodicbasis?If so,pleaseprovideall such

statisticalmeasures.

13. In 734.810UST Removalor AbandonmentCosts,how wereratesdevelopedfor the three

categoriesofUSTsto he removedor abandonedandwhatspecific tasks/workwerein-

cluded in eachcategory?

14. In 734.815(a) FreeProductor GroundwaterRemovalandDisposal,howwerethe rates

of $.68/gallonor $200(whicheveris greater)developedandwhatspecific tasks/work

wereincludedin eachcategory?

15. Tn Section734.820(a) Drilling, Well Installation,andWell Abandonment,howwerethe

ratesof “greaterof $23.00/footor $1,500” derivedfor hollow-stemaugersoil sampling

and“greaterof$18.00/footor $1,200”derivedfor direct-pushsoil samplingandwhat

specifictasks/workwereincludedin eachrate?

16. In Section734.820(h) Drilling, Well Installation,andWell Abandonment,howwas the

rate of$ 16.50/footof well lengthderivedfor hollow-sternaugerwell completionand

$12.50/footof well derivedfor direct-pushwell completionandwhat specifictasks/work

wereincludedin eachrate?

3
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17. In Section734.820(c) Drilling, Well Installation,andWell Abandonment,howwas the

rateof$10.50/footof well for well abandonmentdevelopedandwhat specifictasks/work

wereincluded?

18, In Section734.825(a) SoilRemovalandDisposal,howwas therateof $57/cubicyard

for excavation,transportation,anddisposalof soil of developedandwhat specific

tasks/workwereincluded?

19. In Section734.825(b) SoilRemovalandDisposal,howwas therateof $20/cubicyard

for backfill developedandwhatspecific tasks/workwereincluded?

20. In Section734.825(c) Soil RemovalandDisposal,howwas therateof $6.50/cubicyard

of overburdenremovalandbackfill developedandwhatspecific tasks/workwerein-

cluded?

21. In Section734.830Drum Disposal,how werethe disposalratesof $250/drumof solid

waste,$150/drumof liquid wasteor $500 (whicheveris greater)developedandwhat spe-

cific tasks/workareincluded?

22. In Section734.835SampleHandlingandAnalysis,how was therateof$ 10.00for “En-

Coresampler,purge-and-trapsampler,or equivalentdevice”determined?How was the

shippingrateof $50/calendardaydetermined?

23. in Section734,840(a) Replacementof Concrete,Asphalt,or Paving,how weretherates

of”$l .51/foot for 2 inchesof asphaltor paving,$1 .70/footfor 3 inchesof asphaltor pav-

ing, or $2.18/footfor 4 inchesof concrete,asphaltor paving” developedandwhat

tasks/workareincluded?

24. In Section734.840(a) Replacementof Concrete,Asphalt,or Paving;Destructionor

DismantlingandReassemblyof Above GradeStructures,how was the rateof $10,000

4
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per site for thedestructionor dismantlingandreassemblyof abovegradestructuresde-

terniined andwhattasks/workwereincluded?

25. In Section734.845(a)(1) ProfessionalConsultingServices,how was therateof $960 for

paymentof costsassociatedwith the preparationfor the abandonmentof USTsdeveloped

andwhat tasks/workwereincluded?

26. In Section734.845(a)(2),(a)(5), (b)(3), (b)(5) ProfessionalConsultingServices,how

was the $500perhalfdayrateforprofessionaloversightdevelopedandwhat tasks/work

wereincluded?Wasovertimepayfor non-exemptemployeesperDepartmentof Labor

for hoursgreaterthan8 perdayfactoredinto the halfdayrate?

27. in Section734.845(a)(2) (A) ProfessionalConsultingServices,how wasit determined

thatonehalfdaywould besufficient for professionaloversightduringtankpull activi-

ties?

28. In Section734.845(a)(2) (B) ProfessionalConsultingServices,howwas it deteirnined

thatonehalf daywould be sufficientfor professionaloversightdrilling of four soil bor-

ings?

29. In Section734.845.(ã)(2) (A) ProfessionalConsultingServices,how was it determined

thatonehalfdaywouldbe sufficient for professionaloversightduring line releaserepair

activities?

30. in Section734.845(a)(3) ProfessionalConsultingServices,howwas therateof $4,800

for thepreparationandsubmittalof a 20-daycertification and45-dayreportdetermined

andwhattasks/workwereincluded?

31. In Section734.845(a)(5) ProfessionalConsultingServices,how was it determinedthat

onehalfdaywouldbe sufficient for professionaloversightduringtankpull activities?
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32. in Section734.845(a)(6) ProfessionalConsultingServices,how wastherateof 51.600

for the preparationandsubmittalof freeproductremovalreportsdetenninedandwhat

tasks/workweteincluded?

33. In Section734.845(a)(7) ProfessionalConsultingScrvices,how was 1:he rateof $500 for

thepreparationandsubmittalof reportspursuantto Section734.210(h)(3)determined

andwhattasks/workwereincluded?

34. in Section734.845(b)(l) ProfessionalConsultingServices,how was the rateof $3,200

for thepreparationof Stage1 site investigation,preparation,field work andfield over-

sight determinedandwhattasks/workwereincluded?

35. In Section734.845(b)(2) ProfessionalConsulti.ngServices,howwas the rateof $3,200

for thepreparationof aStage2 Site InvestigationPlandeterminedandwhattasks/work

wereincluded?

36. In Section734.845(b)(3) ProfessionalConsultingServices,howwas it determinedthat

onehalfdaywouldbe sufficient for eachmonitoringwell installedandwhat tasks/work

wereincludedin thedetermination?Wasovertimepayfor non-exemptemployeesper

Departmentof Laborfor hoursgreaterthan8 perdayfactoredinto the halfdayrate?

37. In Section734.845(b)(4) ProfessionalConsultingServices,how was therateof $3,200

for thepreparationof a Stage3 Site investigationWork Plandeterminedandwhat

tasks/workwereincluded?

38. In Section734.845(b)(1) ProfessionalConsultingServices,howwas therateof $1,600

for the preparationof aSite InvestigationCompletionReportdeterminedandwhat

tasks/workwereincluded’?

6
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39. In Section734.845(c.)(1) ProfessionalConsultingServices,how was the rateof $5,120

for thepreparationof aCorrectiveAction Plandeterminedandwhattasks/workwerein-

cluded?

40. In Section734.845(c)(3) ProfessionalConsultingServices,how was the rateof $800 for

thepreparationof remediationobjectivesotherthanTier 1 detenninedandwhat

tasks/workwereincluded?

41. In Section734.845(c)(4) ProfessionalConsultingServices,how was the rateof $800 for

the preparationof EnvironmentalLand UseControlsandHighwayAuthorityAgreements

determinedandwhat tasks/workwereincluded?

42, In Section734.845(c)(5) ProfessionalConsultingServices,how was therate of $5,120

for the preparationof aCorrectiveAction CompletionReportdeterminedandwhat

tasks/workwereincluded?

43. in Section734.825(a)(l) and(b)(1) SoilRemovalandDisposal,how was the swell factor

of 50/s determined?Why was the rule of thumbthat calls for a 15 to 20% expansionof

swell factordependingon soil typenot utilized’?

44. Whoat theAgencyparticipatedin the developmentof SubpartH?

45. To what extent,if any, do thepersonneltitles andratesfound in Section734.AppendixE

compareto thepersonneltitles, rates,qualificationsandbackgroundsof Agencyreview-

~ers?OfProjectManagers?

46. At what specificpoint in time did the Agency’smaximumallowablereimbursement

amountsbecomeparallelwith theproposedregulations?

47. Has theAgencycalculated,anddoesthe Agencyhaveanydocumentationregardingthe

calculations,of anyexpecteddecreasein reimbursementthat will resultfrom thepro-

7
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posedregulations’?lf so,pleaseprovideall relevantinformationrelatedto such calcula-

tions,

48. Is therean expectedannualcostsavingsto the LUST Fundthat will resultfrom the pro-

posedregulations?Pleaseexplain.

49. Has the Agencyeverevaluatedthe costsassociatedwith the actualremediationof sitesas

compared\vith the costsof administeringtheprogramreviewingsuchcosts?

50. What informationdoestheAgencyhaveregardingthenumberof sitessuccessfully

remediatedhi the last five years— on a yearlybasis?Pleaseprovide. Whathavebeenthe

annualexpendituresfrom theFunddirectlyrelatedto thosereinediations?

51. What informationdoestheAgencyhaveConcerningthe estimatednumberof LUST sites

in Illinois thatstill needto be remediated?Pleaseprovide.

52. Underthe proposedregulations,doestheAgencyanticipatereimbursinga higher or

lower percentageof thecost on a singleprojectas comparedto the reiinbursenientunder

historicalLUST Fundreimbursementguidelines?

53. Whatspecificprojectsandincidentniunberswereusedto developtherateschedulesin

SubpartH andwhatcontaminantswerepresent?Pleasegive anyandall site specificin-

formationregardingsuchprojects. Explain thebasisuponwhichthe Agencychoseto

usethoseprojects.

54. Underthe proposedrules,doesthe Agencyanticipatereimbursingmore/lessthanthe

maximumallowableamountsandon whatcircumstances?

55. Why hasthe Agencyproposedthat thecostsassociatedwith amendedplans/budgets/etc.,

arenot consideredreimbursable?

8
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56. In regardto the tasksand/orgroup of tasksproposedin SubpartH to be reimbursedon a

unit ratebasis(Sift, .5/yd, $/report,V2 dayamount,etc.),is it the Agency’sexpectation

that mostwill view the ratesas flat ratesandconsistentlychargethoseratesfor the per-

formanceof theassociatedtaskor groupof tasks.

57. Brian Baucrstatedin his testimony(page2): “Since 1989 the Agencyhasreviewed

18,300applicationsfor paymentandpaidmorethan$565,000,000.00from the UST

Fund.” “...reviewedover12,800budgets...“ and“Basedon this collectiveexperience,

the Agencybelievesthat the following proposedmaximumcostsarereasonableandfair.”

andthat the “amountof datausedto calculatethe proposedmaximumpaymentamounts

mayappearsmall,howevertheseaveragesareconsistentwith the Agency’shistorical

dataandtheratestheAgencyis presentlyapprovingin budgetsandapplicationsfor pay-

ment.” [734.810]

a) Doesthis meantheAgencyhasalreadyimplementedtheproposedrates?

b) Doesthe modeltheAgencyis usingmatch thedatabecausethe ruleshavealready
beenimplemented?

c) If theproposedratesequalwhatis beingapprovedin budgetsandapplicationsfor
payment,is thisnot becausethedatais beingforcedto match? In otherwords,if
Owners/Operatorscannow,andsince2001,only getcertainratesandaniou.nts
approvedin budgetsandthusapplicationsfor payment,did theAgencynot en-
force theseratesso thatthe datausedfor analysismatchthe proposedrates?

58. SubpartH, Section734.810. This areais addressedon page2 of Mr. Bauer’s testimony.

Do theproposedratesincludethe costsfor slurry?

59. Accordingto Mr. Bauer’stestimony(page2), twenty(20)LUST siteswereevaluatedand

nine(9) v~’ereusedfor tankremoval or abandonment.

a) How manyprojectswerein Early Actionaltogetherat the time of this analysis?

9
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h) Why were twenty (20) sitesselected?Why were the nine (9) selectedfrom the
twenty(20) sites’?

c) How many of the nine (9) sites were UST removal and how many were UST
abandonment?

d) Whatwerethe numbersandsizesof the USTs in the nine (9) sitesselected?

e) Wherewerethesiteslocatedfrom the contractoror consultant?

f) Weredifferent regionsfrom thestateselected?

d) Weredifferent contractorsselected?

e) How do weknow this is representativeofall removalsites?

f~ Mr. Bauer refers to “conversationswith UST removal contractors...” How many
were selectedandwhat percentageof the total populationof tank contractorsdoing
work in Illinois do they represent?Werethey from one region? How manyyearsof
experience?

60. Mr. Baueron page4 statesthat rates include “all costs for mobilizing and demobiliz-

ing. . to andfrom the site”, labor,decontamination,drilling, etc.

a) How far werethe sitesfrom the contractor?

b) Wereanyof thesesiteslocatedin remoteregionsof thestate? Wereany of these
remotesitesincludedin the dataset?

c) Wereavailableresourcesreferenceguides suchas “Means Guide for Environmental
Work” utilized in compilingcostsper foot andwell materialrates?

d) Doesthe IEPA definetravel costsdifferently from mobilizing anddemobilizing? If
so,how?

61. Mr. Baiier statedon page5 of his testimonythat forty-nine(49) LUST siteswereusedto

calculatean average$/ft. Also, on page6 he statedthat nine(9) LUST siteswereused

for calculatingthe daily rate of direct push. On page 8 he said the Agency looked at

thirty seven(37) LUST sitesfor monitoringwell materials.

a) Wasdatatakenfrom differentregionsof the state?

10
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b) Weredifferentdrilling contractorsusedin the dataset?

c) Weretheredifferentdistancesto sitestakeninto consideration?

d) Werevariousscopesofwork over a rangeoftime utilized?

e) Why were forty-nine (49) LUST sitesusedto calculatean average$/fi andnine
(9)LUST sitesusedfor calculatingthe daily rateof directpush?.

62. On page6 and7 of Mr. Bauer’stestimonyhe statedtheAgencyuseddata“basedon con-

versationswith consultants.” What consultantswere presentand were otherconsultants

besidethosein theCECI contacted?

63. As it pertainsto Section734.820Drilling, Well InstallationandWell Abandorini.ent,Mr.

BaucrstatedtheAgencyevaluatedsevenLUST sites and extrapolatedthedatafor 2-inch

monitoringwells.

a) How canyouextrapolate2-inch wells to largerwells?

b) HastheAgencybeeninvolved in installinglargerwells?

c) Why wasdatanot collectedfor largerwells?

64. Oti page11 of Mr. Bauer’s testimonyhe stated,‘The averagecostto abandonagroundwa-

ter-monitoringwell is about$150.00.”

a) Whatis this basedon?

b) What is the distanceto the wells from the contractoror consultantperformingthe
abandonment?

e) How manywells andhow deeparethewells usedin the dataset?

65. On page12, Mr. Bauer indicated“the Agency, basedon conversationwith the .. CEC!

determinedthat field work would be bestbilled at a half-dayrate. Thehalf-dayrateis 5

hours...”

a) Accordingto who?

11
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b) How far arethe sites,which wereevaluated,from the consultant?

c) Why was the CECI consultedandnot otherconsultants?

d) Do thesecostsincludetravel costs (mileage,personneltime andvehicleusage).

c) Did the consultantsindicateanycosts for this shouldbe billed separatelyor on a
time andmaterialsbasis?if so,whatwerethosecosts?

66. On page13 of Mf. Bauer’stestimonystated“basedon conversationswith LIST removal

contractorsit appearsthat consultantsarenot alwayspresentwhentheUSTs are actually

removed.”

a) Which contractorsdid the Agencyconsult?

b) Were thesecontractorsreferring to LIST removalsperformedbefore or after the
reportingof areleaseto IEMA?

c) Whataboutcontractorsthat do work with a consultant?

67. On page14 of Mr. Bauer’s testimonythat soil excavationrateswerebasedon reference

to the 2003National ConstructionCostEstimator(page13).

a) Werethe ratesbasedon differentsitesandregions?

h) Wereconsiderationsgivento sit.e specificsite dimensionsandrestrictions?

c) Whatconsideration,if any, wasgiven to distanceto landfill or backfill source?

d) Weresiteswithin metropolitan,urbanor ruralremoteareasconsidered?

e) Evenusing an infinite numberof trucks, progresscanbe hindereddue to site re-
strictions. How do the revisions proposed by the Agency prevent the
Owner/Operatorsof small stations/sitesin a remote area and addressingsmall
volumesof contaminatedsoil/backfill from beingdisadvantaged?

f) Why was a ConstructionCost Estimatingbook utilized insteadof an environ-
mentalrernediationbasedbook suchas R.S.Means? .

68. On page14 of Mr. Bauer’s testimony,he stated,“basedon conversationswith fourier

membersof the Agency’sdrill rig team. . .“ in regardto drilling costs.

12
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a) Why weredrilling contractorsn.ot consulted?[734.845]

b) The half-dayrate is to allow for travel, sample collection, logging, mapping,

screening,etc. Whataboutdistanceto the siteanddocumentation’?

69. Referringto page15, underthe ProfessionalConsultingServicesFreeProductRemoval,

“The numberof half-daysshallbe determinedby theAgencyon a site-specificbasis.”.

a) How will theAgencymakethisdetermination’?

b) How many freeproductremovalprojectshasthe Agencybeendirectly involved
in?

70. Also on page15, Mr. Bauerstated, “the one half-dayper sampling eventallows for I

hourfor eachmonitoringwell ... andoneadditional hourfor of field time that shouldac-

countfor travel time andlorany otherincidentaltimethatis needed.” [734.845]

a) How wasthis determined?

b) Whatdatarelativeto travel,packingsamples,shipping,documentation,mapping,

etc.wasevaluated?

c) What considerationwas given to wells locatedin a remoteregion and/orwells
deeperthanthe average?

c) What if ti-ic site is over one-halfhour travel time away from the consultant’sof-
fice?

71. Accordingto Mr. Baueron page16 of his t:estimony,themaximumhourlyratesarebased

on averagesthe Agencyhas seen. The averagehourly ratesdo not allow for different

levelsof engineer,geologist,scientist,and tecimicianinvolvement. Doesthe Agencyas-

sumeaonesize fits all rate?

72. On page3 of Mr. Chappel’stestimonyhe indicateda maximumrateof $57 per yard is

reasonablefor Excavation,TransportationandDisposal. [732.800]

a) What considerationwas given to Owners/Operatorslocatedin remoteareasof the
state? Whatconsiderationwasgiven to Owners/Operatorslocatedin the Chicago
areawho havehigher landfill ratesandlonger truckingtimesdueto traffic?

13
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b) Wasthis an averageof variousregions,variousscopesof work, distanceto land-
fill andbackfill sources,etc’?

73. Mr. Chappelstatedon page4 of his testimonythat Also, the conversionfactor for

convertingtons to cubic yard hasbeenspecified.” The conversionfactor is 1.5 tons per

cubicyard (732.825).

a) Wheredid this numbercomefrom?

b) Were soils or engineeringbooksreferenced?

c) Is this basedon state-widebulk densitysamples?

74. On page5 of his testimony,Mr. Chappelexplainedthatthe geotechnicalcostfor porosity

and soil classificationare basedon historical results from previousbudgetsand billing

packages.

a) How manysiteswere in the data set?

b) Weredifferentpartsof thestateutilized?

75. Mr. C.happelofferedthat the Agencydevelopedan overall averagerate for professional

servicesof $81.25/ hour on page6 of his testimony. [732.845]

a) Is it a straightline average?

b) Whywas it not aweightedaverage?

c) Is Mr. Chappelimplying thatit is theAgency’sbelief that all personnelclassifica-
tions contributeequallyto theperformanceof all requiredtasks?

76, On page6 of his testimony, Mr. Chappelstatedthat nineteen(19) reimbursementre-

questswere used to calculate an averagerate for consultant servicesof $68/hour.

[732.845]

a) Weretherequestsfrom different regionsof the state?

b) Wasthe datasetacrossall consultants?

14
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c) Weredifferentscopesof work takeninto consideration’?

.77 According to Mr. Chappel (page 7) the half-day rate is to allow for project plan-

ning/oversight,travel, per diem, mileage, transportation,lodging, equipment,as well as

plans, reports, applicationsfor paymentanddocumentation. There is no provision for

additional submittals.

a) Why wasdatanot collectedon actualconsultantinformation?

b) Why wereassumptionsmade?

c) Who madethe assumptionsandwhat werethe criteria’?

d) Is this to be a statewide average?

e) Why is thereno provisionfor scopesoUwork or complexity?

78. Accordingto the Agency,aproposedalternativetechnologycannotexceedcostsfor con-

ventionaltechnologyor other availablealternativetechnologies. Mr. Chappelexplained

that “All plans andbudgetswill bereviewedfor reasonableness.”

a) Whatcriteriawill beused?

b) In the eventacostanalysisindicatesremediationby conventionalmeanswill ex-
ceed$77/yd,will comparisonbemadeto the conventionalcosts for thatsite?

c) In the eventa cost analysisindicatesa typically more affordablealternativetech-
nology is not feasibledue to site restrictions,is it theAgency’s intensionto limit
theOwner’s/Operator’sreimbursementof themoreexpensive,but feasible,tech-
nology?

79. What is the 1EPA’s experiencein authoringreports(Site InvestigationCompletionRe-

port, Site ClassificationCompletionReport, CorrectiveAction CompletionReport, 45

Day Report, etc.), plans (Site InvestigationWork Plan, Site ClassificationWork Plan,

CorrectiveAction Plan, ete)andbudgets(SIWP, SCWP,CAP, etc.)’?
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80. What Agencyexperienceis therein regardto completingTACO calculations’? Calcula-

tionsusingthe variousformulas in 35 IAC 734?

81. What IEPA experiencewas utilized in regardto considering the amount of time and

money to draft a Highway Authority Agreement? EnvironmentalLand Use Control?

Off-site Access Agreements,locating offsite owner’s information, and getting these

agreementssigned?

82. What Agency experienceis therein regardto installing monitoring wells, soil sample

drilling, soil screeningandsamplecollection, ground~vatersampling,well development

andpurging,and othersite investigationactivities?

83. WhatAgencyexperienceis therein regardto performingcorrectiveaction?

84. A questionwas askedduring the March 15 IPCB hearingabouthow the Agencywill re-

motely monitorsites. Doesthe Agency expectthe Owner/Operatorto pay for a remote

stationto be placedin an Agencyoffice or location?

85. The Agencystatedthatno permits would be allowedprimarily becauseof the incident

with the escalatedNPDESpermit rates. Has the Agencyconsideredallowing an exemp-

tion for LUST siteswith the Bureauof Water? Why hasthe Agencyseenfit to disadvan-

tageOwner/Operatorsiii regardto OSFM reniovalpermits,IDOT oversizeloadpermits,

IEPA Bureauof Air permits,andotherpermitsto investigateor remediatea site1?

86. Mr. Oakleystatedon page23 of the hearingtranscriptsthat ownersandoperatorswere

consultedin regardto proposedrecommendations.Which ownersandoperators?Were

theseacross-sectionacrossthestate’?

87. Mr. Bau.erstatedon page26 of the hearingtranscriptsthat thereimbursedpersonnelrate

is basedon the taskperformed,not necessarilythe title, of the personperformingthetask.
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What tasksare allowed? This is not indicatedin the table,so how will the Owneri’ Op-

eratorknow whatis allowed?

88. Mr. Clay statedon pages55-56of the hearingtranscriptsthat the ruleshavenot beenim-

plenientedbut that theyare usingthosenumbers. Also, he statedthat the numbersthey

are approving for reimbursementandbudgetsare consistentwith the proposedrules.

What is the differencebetweensayingthe rules aren’t implemented,andyet using the

numbers? Is it fair to say that the reasonthe costcontainmentamountsincludedin the

Agency’s proposedrevisions agreewith budgets and reimbursement,is becausethe

Agency is alreadyand hasbeencutting budgetsso that reimbursementagreeswith the

numbersyou are using?

89. Therewere anumberof issuesthat are to be deferredto the next hearing. Will these

itemsbe addressedas testimonyfor thehearingor written documentationdistributed’?

90. What standarddid the Agency use before 2001-2002to review budgets,plans andre-

ports? What standardwasusedto determinereasonableness?With 15 yearsof experi-

ence in reviewingdocumentsand admittedly not basing determinationon professional

experience,how is theAgencynowableto determinewhat is reasonable’?

91. A LUST site hasbeenclassifiedas High Priority; however,additional plumeidentifica-

tion work is requiredto define the degreeand extentof the contaminationbefore a Cor-

rectiveAction Plancanbe developed:

a) Will thework requiredto developthe PlumeIdentificationCAP be reimbursed?

h) How will the drilling of boreholesand installationof monitoringwells be reim-
bursed?

c) After completionof time plumeidentification work, how will the developmentof
the rernediationCAP be reimbursed?

17
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d) Doesthe Agency expectthat the Plume Identification CAP will be a non reim-
bursableexpensefor the Owner/Operatoror that the rernediationCAP will be a
non reimbursableexpensefor the Owner/Operatorbased upon the maximum
paymentamounts?

92. A LUST site is very small andrequiresonly one round of drilling onsite (a StageI site

investigationas definedin Section 734.315 Stage1 Investigation). The Stage2 Site In-

vestigation is not neededbecausethe Stage 1 investigation extendedto the property

boundaries.The Stage3 investigationinvolvesup to threeroundsof drilling with offsite

accessrequiredfor two highway authorities,and four (4) differentoffsite propertyown-

ers. Two of the offsite propertiesare ownedby corporationswith severaltiers of man-

agementandmultiple applicationforms necessaryto authorizeaccess. The costto iden-

tify and securethe multiple offsite accessagreementsexceedsthe maximumpayment

amount as provided in SubpartH, Section 734.845 ProfessionalConsulting Services

(b)(4). The Owner/Operatoris notified andbilled for the work necessaryto advancethe

Stage3 investigation.

a) Will the work requiredto obtain the multiple offsite accessagreementsbe reim-
bursed?

b) Doesthe Agencyexpectthatthe site specificcostto obtainmultiple offsite access
agreementswill be a non reimbursableexpensefor the Owner/Operatorbased
uponthe maximumpaymentamounts?

93. An Owner/OperatorhasproposedaCAP to remediatesoil contaminationby the conven-

tional technologyof excavationanddisposalandto remediatethe grotmdwaterby theal-

ternativetechnologyof applyingoxygenreleasecompoundto the floor of the excavation

in order to promotebioremediation. The Agencyhasmodified the CAP to approvethe

excavationanddisposal; however,the alternativetechnologyfor the groundwaterwas

deniedandthe CAP was modified to include only the monitoringof groundwaterafter

18
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the excavationto detennmethe effect of the soil rernediationupon the groundwater. De-

pendingupon the postsoil remediationgroundwatercontaminationresults;an Amended

CAPmustbe submittedto completethe groundwatercontamination:

a) How will the work required to develop and write the post soil remediation
groundwaterAmendedCAP be reimbursed to the Owner/Operatorwhen the
original CAP which wasmodifiedby the Agencyhasalreadybeenreimbursed?

b) Doesthe Agency expect that the AmendedCAP for groundwaterwill be a non
reimbursableexpenseto the Owner/Operatorbasedupon the maximumpayment
amounts?

94. The Owner/Operatordesiresto remediatea L1JSTsite to TACO Tier 1, ClassI Residen-

tial Objectivesand a CAP was approvedby the Agency for conventionaltechnology.

The conventionalteclmologywascompleted;however,closuresamplesindicatethat re-

sidual contaminationremainsalongthe propertyboundaryandunderneatha structurelo-

cated on the site. This situationwas not anticipatedbasedupon the analytical results

availableat.thetime that the CAP waswritten. The Owner/Operatorhasdecidedto pro-

posean engineeredbarrieranda HighwayAuthority Agreementto dealwith theresidual

contamination. An AmendedCAP and budgetis necessaryto proposethe institutional

controls andengineeredbarriers.Reimbursementhasalreadybeenreceivedfor the cost

of the original CAP.

a) How will the work requiredto developand write the AmendedCAP be reim-
bursed?

b) Doesthe Agencyexpectthat the AmendedCAP to utilize the toolsof TACO will
be a nonreünbursableexpenseto the Owner/Operatorbasedupon the maximum
paymentamounts?

c) Modelingof the residualcontaminationwas not anticipated;however,is now re-
quiredby TACO. How doesSubpartH addressthe costto the Owner/Operator
necessaryto modelthe residualcontamination?

19
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d) How does SubpartH addressthe cost to the Owner/Operatornecessaryto deal
with this typic.al situationwherea small amount of residualcontaminationmust
be addressedbasedupon closuresampleanalytical results? Does the Agency
considerthe costnon reimbursable?

95. The Owner/Operatorproposesconventional technologyto addressthe onsite soil con-

taminationanda groundwaterdeedrestriction to deal with the onsitegroundwatercon-

tamination. The closuresamplesfrom the floor of the excavationrevealan unanticipated

exceedanceof the Csat limit. An AmendedCAP andbudgetmustbe written to investi-

gatethe vertical extentof theC~2~limit exceedance.After the vertical extentof the C~31

limit exceedanceis investigated,anotherAmendedCAP mustbe written andapprovedto

remediatethe Csatlimit exceedance.

a) How does SubpartH addressthe cost to the Owner/Operatornecessaryto write
theAmendedCAPto investigatethe verticalextentof the C,at limit exceedance?

b) How does SubpartH addressthe costto the Owner/Operatornecessaryto write
the secondAmendedCAP to proposearemediationmethodfor the ~ limit cx-
ceedance?

c) Doesthe Agencyconsiderthe costof theC~atlimit AmendedCAPs to be non re-
imbursablebaseduponthe maximumpaymentamounts?

96. An Owner/Operatorproposesan alternativetechnologyfor the remediation.of soil and

groundwaterat asite. The site is rural with amplespaceavailablefor landfarming. The

alternativetechnologyof landfarmingis presentedin a CAP andrejectedby the Agency

basedupon “lack of supporting documentation”and the needto collect “additional in-

formation” to validatethe alternativetechnology. The Agencydid not perform a45 day

completenessreview t:o allow the Owner/Operatortime to provide the infonnation

neededby the Agency. The Owner/Operatorhas alreadywritten oneCAP andnow is

faced with the additional expenseof obtaining the informationrequestedby the Agency

andwriting a revisedCAP.
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a) Utilizing the maximumpaymentamountsof SubpartH; ho\v will the cost of ob-
tainingthe additionalinformationandwriting therevisedCAP be reimbursed?

b) Could a proper 45 day “completenessreview” by the Agency as provided in
732.505 preventthe rejectionof suchalternativetechnologyCAPs?

c) Could the Agency offer any guidancedocumentsdesignedto “standardize”the
requiredsupportingdocumentationfor an alternativetechnologyCAP andprevent
the potential for “out of pocket” expenseto the Owner/Operatorthat the maxi-
mumpaymentamountsof SubpartI-I will create?

97. The Owner/Operatorhas proposedto utilize a groundwaterordinanceto excludethe

groundwateringestionmigratorypathway;however,a certainamountof work must be

performedby the Owner/Operatorin order to educatethe municipality concerningthe

functionandadvantagesof agroundwaterordinance.

a) Doesthe Agencyexpectthatthe costof dealingwith the municipalityto obtaina
groundwater ordinance will be a non reimbursable expense to the
Owner/Operator?

b) Oncethe groundwaterordinanceis in place,the Owner/Operatormustmodel the
groundwatercontaminationto predict the migrationof contamination. In accor-
dancewith TACO, lettersmust thenbe sentto offsite propertyowners. ~epend-
ing upon on site specific conditions,as many as 10 or 12 propertyownersmay
needto contacted.Basedupon themaximumpaymentamounts,how doesSubpart
H addressthe costto the Owner/Operatornecessaryto model the contamination
for a groundwaterordinance,identify the manyoffsite propertyowners,andwrite
theoffsite propertyownernotifications?

c) Doesthe Agency expect that the costof modeling, identifying offsite property

ownersandwriting the offsite propertyownernotificationsto be anonreimburs-
able expensewhenutilizing agroundwaterordinanceto excludethe groundwater
ingestionpathway?

98. The Owner/Operator’sLUST site has been“inactive” becauseapreviousconsultanthas

goneout of business.The LUST site is in the correctiveactionphase. Soil remediation

or an alternativetechnologywaspreviouslyapprovedin aCAP and the remediationwas

performedby the previousconsultant; however,closuresamplesrevealedthat re~idual

contamination remains. The site has been inactive for several years. The

21

Paintedon RecycledPaperin accordancewith 35 III. Adm. CodeI 01.202 andIt) 1.302(g)



F.— 4—:::.4 3: I.F.PM
IICfl L.JT LJ~l LIC..C. (f. I LICC

6
CtIC Vi

Owner/Operatorcontractsa new consultantto completethe remediationprocessarid ob-

tain closureof the LUST site. The new consultantmust FOIA all informationandwrite

an AmendedCAP to dealwith the residualcontamination.The AmendedCAPwill pro-

poseto utilize the tools of TACO to obtain closure. Assumethat an ELUC anda High-

way authorityagreementarepossibleremediationmethods.The costof the original CAP

preparedby thepreviousconsultanthasbeenreimbursedseveralyearsago.

a) Doesthe Agencyexpectthat thecostof the AmendedCAP written by anew con-
sultantwill be anonreimbursableexpenseto the Owner/Operator?

b) The new consultantidentified in 98 above informs the Owner/Operatorthat the
costof professionalservicesto write the TACO CAP will exceedthe “maximum
paymentamounts” in SubpartH andapprovedby the Agency. (The costof re-
viewing the FOIA information,developingan amendedCAP, dealingwith off-
site propertyownersto obtain an ELUC anddealingwith the highway authoi-ity
will he significantlyhigher that the maximumpaymentamountsresultingin “out
of the pocket” expenseto the Owner/Operator.)However, sincealternativetech-
nologiesare reimbursedon a time andmaterialsbasiswithin SubpartH; amore
costl.y alternativetechnology CAP would be fully reimbursedby the Agency
would result in no “out ofpocket” expenseto the Owner/Operator.

c) Doesthe Agencyexpectthat the maximumpaymentamountsof SubpartH will
force an Owner/Operatorto bypassthe far lesscostlyTACO remediationmethod
in favor of an alternativetechnologyremediationmethodbecausethe “out of
pocket” expenseto the Owner/Operatoris significantly lesswith the alternative
technology?

99. During a conventionaltechnologycorrectiveaction excavation,an unidentified UST is

discovered. Excavationwork is delayeduntil the detailsaboutthe unidentifiedUST are

investigated. Registrationof the LIST is necessaryand details of the EDD must be

workedout. An AmendedCAP andbudgetare requiredbecauseof the revisedsite con-

ditions:

a) Under SubpartH; is anyof the additionalwork to investigatethe UST, obtaina
removal pennit, revisethe EDD, and write an AmendedCAP andBudgetreim-
hursablewhenthe originalCAP hasalreadybeenreimbursed?
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b) Doesthe Agency expectthat thecostof dealingwith the previouslyunidentified
UST andwriting an AmendedCAP will be a non reimbursableexpenseto the
Owner/Operator?

100. The Owner/Operatorwould like to utilize a bioremediationalternativetechnologyto

rernediatea LUST site that he is now using as a businessoffice. A biofeasibility study

CAP is proposedto theAgencyandapproved.The biofeasibilitystudyis performed.

a) Assumethat the resultsof the biofeasibility study are not favorableand that a
conventionaltechnologyAmendedCAP is thenproposedto the Agency. Utiliz-
ing the maximumpaymentamountsof Subpart H; how will the biofeasibility
CAP be reimbursedandhow will the conventionaltechnologyAmendedCAP be
reimbursed?

b) Does the Agency expect that the cost of writing the conventional technology
AmendedCAP will be a non reimbursableexpenseto the Owner/Operatorbased
upon the maximumpaymentamounts?

10].. Assumethat the results of the hiofeasihility studyin question100 aboveare favorable.

An AmendedCAPis written to proposethe alternativetechnology.The alternativetech-

nology CAP is rejectedby the Agency for “lack of supportingdocumentation”anda list

of additionalinformationis requestedin order to demonstratethatthe alternativetechnol-

ogyis reasonableandeffective, A revisedAmendedCAPmustbe written.

a) Utilizing the maximumpaymentamountsof SubpartH; howwill the costof ob-
taining the additional mnformatìonand writing the revisedAmendedCAP be re-
imbursed?

b) Could a proper45 day “completenessreview” by the Agency as provided in
732.505 preventtherejectionof suchalternativetechnologyCAPs?

c) Why hastheAgencyproposedto removethe 45 daycompletenessreviewprovi-
sionthatwouldpreventthe “lack of supportingdocumentation”rejections?

d) Could the Agency offer any guidancedocumentsdesignedto “standardize”the
requiredsupportingdocumentationfor analternativetechnologyCAP andprevent
the potential for “out of pocket” expenseto the Owner/Operatorthat the maxi-
mumpaymentamountsof SubpartH will create?
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1 02. After presentingthe revisedAmendedCAP, the Agency rejects the revisedAmended

CAPrequestingevenmoreinformation. The Owner/Operatorhasbecomefrustratedwith

the processandthe non reimbursablecostsare piling up. The Owner/Operatordecides

that in order to movethe project forward,he will close the office, demolishthe buildings

and use the conventionaltechnologyof excavationand disposal. Asphalt andconcrete

locatedon the site will be replacedandthe sitewill be sold.

a) Utilizing themaximumpaymentamountsof SubpartH; how will thecostof writ-
ing thesecondrevisedAmendedCAP bereimbursed?

b) Does the Agency expect that the costof writing the conventional technology
AmendedCAPwill be anon reimbursableexpenseto the Owner/Operator?

103. The Agency hasprovidedcopies of DRAFT budgetandbilling fonns along with some

examples;however,no examplewasprovidedfor an alternativetechnologyCAPbudget.

CantheAgencyprovidean exampleof an alternativetechnologyCAP budget?

104. ConcerningSubpartC: In 734.505Reviewof Plans,Budgets,or Reportsparagraph(b),

the Agencyhas120 daysin which to reviewaplan, budgetor report. However, in Sec-

tion 734.335CorrectiveActionPlanparagraph(a), the Owner/Operatoronly has30 days

afierAgencyapprovalof asite investigationcompletionreport to submitacorrectiveac-

tion planto the Agency. Thesame30 daysis alsorequiredfor the presentationof a cor-

rective action completionreport in Section 734.345CorrectiveAction CompletionRe-

portsparagraph(a). The same30 days is requiredin Section734.330Site Investigation

Report.

a) Why is the Agency given 120 days for each review of a report while the
Owner/Operatoris only allowed30 days to executethe approvedplai~andto pre-
pareandsubmitareport?

b) Why not allow the Owner/Operatoramore realistic120 days for reportprepara-
tion andsubmittal?
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105. ConcerningSubpartH as it relatesto SubpartC: The completenessreview previously

providedin 732.505 hasbeendeleted. In recentyears,the Agencyhasalmostignoredthe

45 day completenessreviewrequirementandnow proposesto drop the completenessre-

view all together. At the sametime, maximumpaymentamountsare beingproposedin

SubpartH. Without theprovisionfor a completenessreviewand without enforcementof

this provision,many (if not most) alternativetechnologyCAPs andmanyCACRsendup

in an endlessrejectioncycle for “lack of supportingdocumentation”. Owner/Operators

mustsubmitmultiple reportsin order to provide the “supportingdocumentation”that the

Agencycould haverequestedin a 45 daycompletenessreview.

a) How can the Agency cooperatewith the Owner/Operatorto stop this endlesscy-
cle of rejectionfor ‘lack of supportingdocumentation’in CAPs and CACRs and
reducethe “out of pocket” expensethat the maximumpaymentamountsof Sub-
partH will createfor Owner/Operators?

106. 734.850and732.855,statethat if an Owner/Operatorincursunusualor extraordinaryex-

pensesthat causecosts to substantiallyexceedthe amountsset forth in SubpartH, the

IEPA may determinemaximumpaymentamountson a site-specificbasis,andthat the

Owner/Operatorseekingpaymentfor theseexpensesshalldemonstratethe expensesare

unavoidable,reasonableandnecessary.

a) WhatdoestheIEPA consideranunusualor extraordinaryexpense?

b) Who at theEPAwill be responsiblefor making thesedecisions?

c) How will the Owner/Operatormakei;hesedemonstrations?

107. In the languagein 732.503(f~,doesthe IEPA intendthatan Owner/Operatorwill not be

ableto submitan amendedplanif the EPA rejectsawork planor approvesawork plan

with modifications?
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Respectfullysubmitted,

~ A.
ClaireA. Manning, Attorney / ~

CLA1REA. MANNING
Posegate& .Denes,P.C.
111 N. SixthStreet,Suite200
Springfield,Illinois 62701
(217)522-6152
(217)522-6184(FAX)
c1aire~posegate-denes.corn
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